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(817) 727-8125

VIA FEDERAL IXPRESS

Han. Donna R. searcy, Secretary
Office of the secretary
Federal Communications Commission
Washington, DC 20554

Re:

Dear Ms. Searcy:

rd Motice of Proposed Rul...king-

I have enclosed an oriqinal and ten (10) copies of - the
Comments of the Massachusetts Cable Televi.ion Co_i••ion for
filing in connection with the captioned matter.

Please place me on the service list for this docket ..tt~r.

In addition, please mark one copy of these comments "filed"
and return it to me in the envelope I have enclosed.

Please do not hesitate to contact me if you should have any
questions in connection with this matter. In the meanti.e , I
appreciate your assistance.
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In the Matter of )
)
)

I~l...ntation of section. of )
the C.ble Televi.ion Con.uaer )
Protection .nd ca.petition Act )
of 1992 )

)
Third Notice on )
Rate Regulation )
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The Massachu.ett. Co_unity Antenna Television cc.ai••ion (the

"Massachusetts Ccmaission") is the state agency charged with

regulating the c.ble television indu.try in Ma.sachu.ett. pur.uant

to Ma.sachu.ett. Gener.l Law Chapter 166A. The M....chusett.

co_ission's responsibilities include representing the intere.t. of

the Co_onwealth of Ma.sachusetts before the Federal Co-.unic.tion.

co_ission (the "FCC"). (M.G.L. 166A, 516 (1990». Therefore, the

Massachusetts co_ission has a direct interest in the outco.. of

this proceeding.

we are writing in response to questions raised in the PCC's

Third Notice of Proposed Rule..king, dated August 27, 1993 (the

"Third Notice"). In this Third Notice, the FCC asked for c....nt

related to four i ••ue.:



..L

" (1) the appropriate ..thodolO4JY for use of the ark t.o
acljuat capped rate. when charmel. are added or ..let.ed fl:_ a
revulatect tier; (2) whether we atMNld perait ca.le .,..ab)r.
who have COIIPletect rebuildll i-.liately prior t. r-.alati...,
and whoae rat.. are below the benchaark level, to rai.. tMir
rate. to the beRct.&rki 3) whether we Mould ,.nit callale
operator. to elect either the benctmark or c_t-of-Mrvice
approach for different tier. of regulated ..rvice after tbe
initial period of rate regulation; and 4) whetaar we abould
perait external cost treatJaent for co.t. of upgr..... rtWIUired
by local franchi.. authoritie., and, if 80, whether local or
federal standares. should CJOvern rate adjustaent. ba... on
coats of .lolCh required upcJrades." (Third Notice, paragraph
132) .

OUr following c~ents will, at least in part, addr... each of

these four issues.

lancbNrk A41u.t.aants for MdasS/Deleted. Channal.

The PCC ha. .tated that it is ..eking c~nt on whether or

not the aethodoloqy it .elects for adjust.ent. when adding/deletillCJ

channels "should provide .ufficient incentives for cable operators

to invest in continued growth of cable television service While not

pel'1litting operators to raise rate. to unreasonable levels." (Third

Notice, paragraph 136).

This office is .ensitive to the issue of aaintaining an

environaent in which cable operators will continue to offer new

service.. The Massachusetts ca.ai••ion would not wiah to present

co...nt. that would injure the developaent of new cable .ervic...

Therefore, at the very least, we conclude that the bencbJlark•

• hould not create a disincentive for adding channels.

The FCC ha••tated that, of its three alternative pr~l.,

its intended approach for aakinq these corrections "i. con.i.tent
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with the overall treabMtnt of above and below benc~k .y....

enviaioned in the ,ggrt Ql'dar." ('!'bird Notice, par..-rapb 140).

Upon review of theae t.hree alt.ernative., our rat.e analy.~ CGftCNr

with the FCC'. third alt.ernative, which allow. operator. too rebin

their relative position above or below the bencbaark (as out.lined

in paragraph 139 ot the Third Notice). In our opinion, this

alternative i. fair and reasonable and doe. not appear to creat.e

either incentiv.. or disincentive. tor adding channel••

We use this opportunity to .tate that we support fil'l8-tuninq

the bencbaark to the extent that it i. in the pUblic intere.t and

doe. not iapact the intaqrity of the FCC's bencbaark JIOc:Iel.

However, we reco-.nd that the FCC reject any aodification ot the

bencn.arka that re.ult. in "doctoring" the tabl... our

under.tandinq i. that the table. developed by the FCC repr...nt the

atat.i.tical relationabip between .yate_ that experience "effective

coapetit.ion" and tho.. that do not operate in an enviraa.ent of

etfective ca.petition, aa defined by the statute. If the FCC i.

attellpting to JIOre accurately represent thia atatistical

relationship, we aupport the action. If, however, thia i. an

attempt to alter the .tati.tical aodel with ".-pirical" dat.a that

i. introduced outaide of the FCC'. aodel, we believe that it abould

be rejected.

A. we st.ated in our ccmaents on the Second Notice, O\lr office

supports the concept of • bencbaark/cost-of-.ervice appE'oach. .e

recognize the fact ~at the brief t.iae allowance given to the FCC

to develop it.s regulations resulted in a bencn-ark aodel that ..y
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not be opti..l, hut is, at least for tbe ti.. beinq, suitable. Aa

we have .tated in the past, we believe that there is a .... to

r.vi.w the curr.nt bencn.ark. to det.raine if a .ar. OD8t-~."

.ad.l would bett.r ..rv. the det.raination of reasonable rat•••

lanchetrk TrAltwent for "built 'y.t•••

The FCC has .tated that "[.]a-e cable operator. wi~ rat..

below benchaark lev.l. aay have initiated or caapl.ted .yst..

upgrad•••hortly before rate requlation. It i. po••ible that ~

initiation of rate regulation could prevent .y.t... with rat••

below benchaark level. fro. rai.ing rate. to recover .uch upgrade

co.ts." (Third )fotice, paraqraph 145). We note that we have so..

qu••tion a. to the extent to which upqrade. have required rate

incr..... in ord.r to a••ur. a reasonable return. For .x-.pl.,

wh.n .y.t... are upgraded they typically introduc. at l.a.t .a.e

declininq coats due to technical and operational .conoai.. of

scale. In addition, upqrad•• often increa.e the deplo~nt of

fiber optic cable, which in turn reduces the number of active

sy.te. component. and their a••ociated .aintenance cost.. Aa we

are not fully aware of the total net cost iapact of .yst..

upqrade., we are unable to reco_nd a special allowance for

the.e syet_.

Absent an allowanc. for these syete.. that ca.pleted re

builds shortly before regulation, these syst... would bave the

option of relyinq on a cost-of-.ervice approach to ensure a

reasonable rate if one is denied by the benchaark. Whil. we bave
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stated that we are concerned about the adainistrative burd... of

cost-of-service showings, we believe that the opportunity for

creating a windfall should be avoided, especially in

consideration with the current congressional senti..nt concerning

i~l...ntation of rate regulation.

Parallel Kethgda for BIT and cpS late Regulation

The FCC stated that "[t)he late Order did not explicitly

state whether [a] cable operator is peraitted to ChOO88 the cost

of-service approach for one tier and [the] bencbJIark approach for

the other tier, or whether parallel treat.ent for both tiers is

required in setting initial rates." (Third Notice, paragraph

146). The FCC states that "[b]ased on the record before us at

this ti.., we tentatively conclude that cable operators should be

required to elect either the benchaark or the cost-of-service

approach for all regulated tiers. Thus, if a syste. becoaes

sUbject to regulation at the local level and seeks to justify its

basic service rates using the benchaark syste., the

reasonableness of its cable programaing services rates vill al.o

be judged under the benchaark should a co.plaint be filed about

rates with the c~ission." (Third Notice, paragraph 148).

The FCC, in the Third Notice, has provided justification to

sUpPOrt its tentative conclusion that the sa.. regulatory

approach should be used to regulate either tier. Froa a policy

perspective, ve consider the FCC's reasoning to be sound.

The FCC's benchaark rates are based on average channel
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charge.. We would expect that the proqr...inq co.t. a..ociat:ecl

with the cable proqr...ing ••rvice. tier would be higher than

that of the broaclca.t ba.ic tier. If this is the ca.., • -

parallel review would provide cable oper.tors with the benefit.

of the aver&CJing .oh... by using the benchaark at the ba.ic t.ier

level, while .ubeequently enjoyinq the high rat. findings of the

high.r cost cable proqr...ing .ervices ti.r. utilizing a non

parallel approach would throw the integrity of the bencbaarJt into

jeop.rdy as the ·g.in.· of averag.d rat.s for the ba.ic .ervice

tiers would be r.alized while the off-setting ·10••••• of

averaq.d rate. for cable proqra_ing s.rvices tier would be

avoided.

For the reasons stated above, we find that the FCC h•••

rational ba.is for requiring a parallel approach to regul.t.ing

the two tiers. Y.t, we are concern.d that requiring a parallel

approach will incr.... the number of cost-of-s.rvice c.... before

us (and the FCC). This raises the policy qu.stion of whether or

not additional cost-ot-••rvice hearings would be counter to the

qoals ot aini.izing administrative burdens. We believe that thi.

consideration .u.t be weighed in the FCC's deteraination.

As stated earlier, we believe that the FCC's tentative

decision ot requiring parallel approach.. i. sound, and We would

support this position. Yet, giv.n the pre.ence ot conflict.ing

policy goal. on this aatter, we also .tate that we would not

criticize a d.cision by the FCC to allow a non-parall.l approach

as we believe that the concerns ot administrative burd.n. are
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sufficient enough to warrant this position.

We suq.-st, as a possible alternative, that when aft operator

...ks to have rate. reviewed in a non-parallel tashion, tbey

would be li.ited to seeking a co.t-ot-service hearing by the rcc
and a bencm.ark deteraination for the basic service tier, in t:Iw

avant that the be-ic saryice tier regulator apr... to tbi.

allowanc.. If the basic service tier regulator, using its own

discretion, deterain.. that a coat-of-.ervice hearing ahall be

conducted at the local level, a parallel process shall then be

used.

We find that this allowance would be consistent with earlier

decisions by the PCC that gave franchising authorities the option

of not regulating basic .ervice tier rate.. The PCC has .tated

that if a local regulator believes existing rate. are r ..sonable,

it is not required to regulate rates. Consistent with this

reasoning, we conclude that if a local regulator as.uaas that the

benchaark rate. in a non-parallel rate review produce r ..sonable

rates, it should have the discretion of opting out of a co.t-of

service review. If, however, a local regulator i. concerned

about the re.ulting rate. fro. a non-parallel approach, it could,

at it. option, choos. to conduct a co.t-of-service showing.

In a later part of this .ection of the Third Notice, the FCC

has stated that it seek. co_ent on the procedures that it .iCJht

i~l...nt to coordinate the local and federal proc..... for

regulating the ba.ic .ervice and cable proqra..ing .ervice.

tiers. (Third Notice, paragraph 150).
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In respornte to this question, the ..ssachusetts e_i..lcm

would like to put forward SOJl8 draft requlatory langue.e ttIlat

would allow both the FCC and local regulators to rely on each

others findings, where beneficial and where one party is

regulating one tier after the other bas already acted on anotbar

tier. We sQ9ge.t that the following draft regulations aay be

useful:

Upon Ule c~nc...nt of a cable provr-illCJ MrViC*l
rate deteraination, the Pee ..y, at its option, u_ tbe
record and written stateaent of the basic service tier rate
deteraination, if that deteraination was _de for rates that
siaultaneously went into effect as a ba.is for deteraining
the per-channel rate.

A basic service tier rate regulator ..y siailarly use
a cable pr09r...inq services tier rate deteraination as its
record in aaJc!nq its per-channel f indinq •

If either the FCC or tbe basic service tier regulator
requests the written stateaent for tbe regulation of a tier,
and the sub8equent rate deteraination is aaterially
different frca the deteraination made for the other
regulated tier, it sball forward a copy of its written
stat..ent to entity that regulated the alternative tier.

We believe tbat these regulations would be useful to local

and state requlators in cas.s where the FCC regulated a rate

prior to our deteraination. Likewise, we expect that our rate

deterainations aay provide the FCC with a reduced adainiatrative

burden.

Mernal Coat 'l'rMtMDt for Upgrut4 SYlt_

The FCC stated that it seeks "coaaent on whether [it] abould

perait external cost treataent for costs of upgrade. required by
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local franchi.. authorities." (Third Notice, paragraph 153). In

s.ekinq co...nt, the FCC has sought r.spons.s to two appr __

for dateraining external cost treat..nt for rates on uptraded

cable syst_. The first approach would ". • • require that any

such costs be governed by the cost-of-service standards that the

co..ission adopts in its Co.t-of-Service Proceeding • (the

s.cond would perait] local franchise authorities to cleterJIine the

way in which rates would be adjusted to reflect upgrade cc.t.,

including over what period of ti.e such costs would be recovered,

the operator's profit on upgrade costs, and other is.ues involved

in cost-of-service standards." (Third Notice, paragrapb 154).

In reviewing this question, we first point out the baportant

distinction between upgrades that are required by the local

franchising authority as opposed to upgrades that are the re.ult

of the operator's own initiative. We believe that different

treat..nt ..y be warranted for each of these in.tanc_. we

further note that the FCC may want to consider in.tances where

cost-of-service allowance. will not considered becau.e upgr....

that are above and beyond the requir...nts of the franchi.e

aqr....nt were ..de at the operator's own initiative in a ..nner

that was objected to, or beyond the control of, the franchising

authority. 1

Where cable upgrad.s are made upon the sole initiative of

the cable operator, we believe that there ..y be justification

1 Local and state regulators should be cognizant of, and able
to control, the regulatory incentive for over-invest..nt that can
result fro. cost-of-service regulation.
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tor peraittinq franchi.e authorities to deteraine the way in

which rate. would be adjusted to reflect upgrade coats, incl..lnv

over what period of ti.. such coata would be recovered.

Alternatively, in instance. where upgrade. are the re.ult of

franchise require..nts, the FCC should require that any auoh

costs be governed by the cost-of-service standards that the POC

adopts in its Coat-ot-Service proceeding.

We further propo.. that in instances where upgrade. are ~

result of franchiae require..nts, the operator should be required

to subait a pro-foraa coat-ot-.ervice showing prior to the

signing of a renewal aqreeaent. This process would be u..ful for

franchising authorities in that it would specify the costs

associatad with their new requirements prior to the institution

of these new requir...nts. Thi. would likewise be uaeful for

operators in that it would better allow thea to .pecifically

translate the subscriber costs during franchi.e renewal

negotiations.

* * *
In cloaing, as always, we thank the FCC for the ~tUftity

to co...nt on this process, and we wish to state our thanks to

the FCC staff .eabers who have been of continued assistance to us

in dealing with the rate regulation i ••ue. that are before us.

Respectfully Subaitted,

~?{~
;~~r 29, 1993
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